STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS
M AM - DADE COUNTY SCHOOL BQARD,
Peti tioner,
VS. Case No. 00-5058
VELENCI A C. | VORY,

Respondent

N’ N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a final hearing was held in this case
on March 15, 2001, by video tel econferencing between Mam and
Tal | ahassee, Florida, before Claude B. Arrington, a duly-
desi gnated Admi ni strative Law Judge of the Division of
Admi ni strative Hearings.

APPEARANCES

For Petitioner: Tinothy A Pease, Esquire
M am - Dade County School Board
1450 Northeast Second Avenue, Suite 400
Mam, Florida 33132

For Respondent: Velencia C. lvory, pro se
15600 Northwest 27th Pl ace
Mam, Florida 33054

STATEMENT OF THE | SSUE

Whet her Petitioner (the School Board) has just cause to

term nate Respondent's enploynment on the grounds alleged in the

Noti ce of Specific Charges.



PRELI M NARY STATEMENT

The School Board seeks to term nate Respondent's
pr of essi onal service contact of enploynent as a classroom
teacher. The Notice of Specific Charges, filed January 10,
2001, alleged the follow ng grounds for term nation of
Respondent ' s enpl oynent :
Count I: "lImorality", as defined by the

State Board of Education's Rule 6B-4.009(4),
Fl ori da Admini strative Code;[?]

Count I1: "Conviction of a Crine Involving
Moral Turpitude, Upon Such Conviction"; and
Count I1l1: "Violation of School Board

Rul e 6Gx13-4A-1.21, Responsibilities and
Duties" [of School Board Enpl oyees].

A brief discussion of the notions filed before, during, and
after the final hearing is warranted. This dispute was referred
to the Division of Adm nistrative Hearings on Decenber 14, 2000
On Decenber 28, 2000, the matter was schedul ed for hearing on
February 9 and 10, 2001. On January 11, 2001, the School
Board's unopposed notion to continue the proceedi ng was granted
and the matter was reschedul ed for hearing on March 15 and 16,
2001. On February 26, 2001, Respondent noved to continue the
matter on the grounds that she wi shed to obtain counsel or other
qualified representative. On February 27, 2001, the undersigned
entered an Order that deni ed Respondent's notion to continue,
noting that the notion failed to establish that Respondent had

made any efforts to secure counsel. On March 15, 2001, the



final hearing in this natter was convened. At the fina

heari ng, Respondent noved, ore tenus, to continue the matter
because she did not have an attorney. That notion was denied,
but Respondent was permitted to submt for review by the
under si gned certain correspondence between Respondent and United
Teachers of Dade, the classroomteacher's union. Respondent
requested the union to provide an attorney to represent her in
this proceeding. The correspondence reflects that the union
deni ed Respondent's request for |egal representation on
Decenber 14, 2000, and notified her of that denial on

Decenber 15, 2000. On January 8, 2001, Respondent invoked the
union's internal appeal process to challenge the union's denia
of her request for counsel. Leslie Meek, an attorney for the
union, notified Respondent on January 16, 2001, that her appeal
was untinmely and woul d not be processed. On March 8, 2001, a
par al egal for the union advised Respondent that her request had
been revi ewed again on February 15, 2001, and denied. On or
about March 26, 2001, attorney Leslie Holland filed a Notice of
Appear ance on behal f of Respondent and noved to re-open the
final hearing. On April 2, 2001, that notion was heard by

t el ephone conference call. During that conference call, the
under si gned ordered Respondent's counsel to proffer the

testi mony she expected to produce if the hearing was reconvened

and ordered Respondent to file an affidavit setting forth the



efforts she had nade to tinmely secure counsel. Respondent's
counsel filed her proffered testinony, but Respondent did not
file an affidavit as ordered. On April 26, 2001, the
under si gned entered an Order Denying Mdtion to Reopen Heari ng,
noting that the proffered evidence did not warrant the requested
relief and that Respondent had failed to file the affidavit she
had been ordered to file. On June 15, 2001, Respondent filed a
pl eadi ng styl ed "Respondent's Notice of Filing Status of
Crimnal Case in Lieu of Proposed Recommended Order and Modtion
to Reopen the Hearing Based on New Evidence". On June 18, 2001
t he School Board filed "Petitioner's Motion to Strike
Respondent's Notice of Filing Status of Crimnal Case in Lieu of
Proposed Recommended Order and Response to Respondent's Mbtion
to Reopen the Hearing Based on New Evidence." The attachnent to
Respondent's notion purported to reflect the disposition of
crimnal charges that had been filed agai nst Respondent.
Because the School Board did not present any evidence as to
those crimnal charges at the final hearing, that evidence does
not warrant re-opening the final hearing. On July 27, 2001, the
under si gned granted the notion to strike and denied the notion
to re-open the final hearing.

At the final hearing, the School Board presented the
testinmony of Police Oficer Joseph Calicchio, Police Oficer

Raul Gonez, John Gll, and Dr. Thonmsina O Donnell. At the



times pertinent to this proceeding, Oficers Calicchio and Gonez
were enployed by the City of Mramar, M. Gll was a forensic
chem st enpl oyed by the Broward County Sheriff's Ofice, and
Dr. O Donnell was enployed by the School Board's Ofice of
Prof essi onal Standards. The School Board's Exhibits 1-9
and 11-13 were admitted into evidence. Respondent offered no
testinony and presented no exhibits.

A transcript of the proceedings was filed on April 2, 2001.
The School Board filed a Proposed Recomended Order, which has
been duly considered by the undersigned in the preparation of
this Recommended Order. Respondent did not file a Proposed
Recommended Order.

FI NDI NGS OF FACT

1. The School Board is a duly-constituted school board
charged with the duty to operate, control, and supervise al
free public schools within the School District of Mam -Dade
County, Florida. See Article IX, Florida Constitution, and
Section 230.03, Florida Statutes.

2. At all tines pertinent to this proceeding, the Schoo
Board enpl oyed Respondent as a cl assroomteacher pursuant to a
prof essi onal service contract and assigned her to teach at
Mae M Walters Elenentary School. Respondent began her

enpl oynent with the School Board in 1993.



3. Wiile on traffic detail on August 10, 2000, Oficer
Calicchio stopped a car with an expired tag. At the tine
pertinent to this proceeding the car, a convertible, had its top
down. The driver, a male, and Respondent, the front seat
passenger, were the only occupants of the car. After the car
pul l ed off the road, Oficer Calicchio parked his patrol car
behi nd the stopped vehicle, approached the vehicle, and asked
the driver for his license and registration. The driver
responded that he did not have his driver's license on his
person and gave his name and date of birth to Oficer Calicchio.
Respondent informed O ficer Calicchio that the vehicle bel onged
to her and gave himher |icense and the car's registration.

4. Oficer Calicchio returned to his patrol car to verify
the informati on that had been given to himand to determ ne
whet her the driver had a valid license. Wile he was doing
that, Oficer Gonmez appeared at the scene as backup for Oficer
Cal i cchi o.

5. Oficer Gonez observed marijuana particles on the
driver's shirt and in the car. After Oficer CGonez related his
observations to O ficer Calicchio, the two officers took the
driver into custody and placed himin the backseat of Oficer
Calicchio' s patrol car.

6. Oficer Calicchio returned to the vehicle and observed

marijuana particles in the vehicle. Oficer Calicchio asked



Respondent if he could search the vehicle. She consented and
got out of the vehicle. After he conpleted his search, Oficer
Cal i cchi o asked Respondent if he could search the | arge purse
she was carrying. She consented and began pulling objects out
of the purse and placing themon the hood of Oficer Calicchio's
patrol car. Wen Respondent slid her purse back up on her arm
O ficer Calicchio asked if her purse was enpty. Respondent
answered in the affirmative. Oficer Calicchio asked if he
coul d 1 ook inside her purse. Respondent responded by | eaning
the purse towards himso he could | ook inside. Oficer
Cal i cchio observed two yell ow envel opes in the bottom of the
purse. Respondent consented to Oficer Calicchio retrieving the
two envel opes and opening them The envel opes contained a
green, |eafy substance.

7. Wien Oficer Calicchio showed Respondent the contents
of the envel ope and asked what the substance was, Respondent
fled on foot. Oficer Calicchio, imediately foll owed by
O ficer Gonez, pursued Respondent. As she was fleeing, both
of ficers observed Respondent reach into the front of her pants
and pull out a plastic bag. As she was attenpting to throw the
bag into sonme bushes, Respondent slipped and fell to the ground.
The plastic bag fell to the ground, |anding next to the
Respondent. The two officers recovered the bag and took

Respondent i nto custody.



8. The plastic bag contained a white-yell owi sh substance
that Oficer Calicchio field-tested using a Valtox field test.
The substance tested positive for cocaine.

9. Oficer Calicchio also perforned a field test on the
green, leafy substance that was taken fromthe envel opes in
Respondent's purse. The substance tested positive for cannabis.

10. Subsequent tests by John Gall, a forensic chem st
enpl oyed by the Broward County Sheriff's Oficer, confirned that
the substance in the plastic bag was cocai ne. The cocai ne taken
fromthe plastic bag wei ghed 35.2 grans.

11. Respondent's conduct was sufficiently notorious to
bri ng both Respondent and the educational profession into public
di sgrace or disrespect. Respondent's m sconduct inpaired her
service in the comunity.

12. On Decenber 13, 2000, the School Board voted to
suspend Respondent's enpl oynent and begi n proceedi ngs to
term nate her enpl oynent.

CONCLUSI ONS OF LAW

13. The Division of Admi nistrative Hearings has
jurisdiction of the parties to and the subject of this
proceedi ng. Section 120.57(1), Florida Statutes.

14. The Division of Adm nistrative Hearings has

jurisdiction over the subject matter of this proceedi ng and of



the parties thereto pursuant to Sections 120.569 and 120.57(1),
Fl ori da Stat utes.

15. The School Board has the burden of proving the
allegations in the Notice of Specific Charges by a preponderance

of the evidence. Allen v. School Board of Dade County, 571 So.

2d 568, 569 (Fla. 3d DCA 1990); Dileo v. School Board of Lake

County, 569 So. 2d 883 (Fla. 3d DCA 1990).

16. Prior to her suspension, Respondent was enployed by
t he School Board pursuant to a professional service contract.
Section 231.36, Florida Statutes (1999), provides in pertinent
part:

(1) (a) Each person enpl oyed as a nenber
of the instructional staff in any district
school system. . . shall be entitled to and
shall receive a witten contract as
specified in chapter 230. All such
contracts . . . shall contain provisions for
di sm ssal during the termof the contract
only for just cause. Just cause includes,
but is not limted to, the follow ng
i nstances, as defined by rule of the State
Board of Education: m sconduct in office,

i nconpet ency, gross insubordination, wllful
negl ect of duty, or conviction of a crine
i nvol ving noral turpitude.

* * *

(6)(a) Any nenber of the instructional
staff, excluding an enpl oyee specified in
subsection (4), nmay be suspended or
dism ssed at any tinme during the termof the
contract for just cause as provided in
par agraph (1)(a).



17. The definition of just cause set forth in Section
231.36(1)(a), Florida Statutes, is not all-inclusive. Engaging
in imoral conduct as defined by Rule 6B-4.009(2), Florida
Adm ni strative Code, can constitute just cause for the
term nation of a professional service contract, as can conduct
that fails to nmeet standards of conduct established by School
Board Rul e 6Gx13-4A-1.21. The context of the violation(s) nust
be considered in determ ning whether just cause exists.

"Whet her a particular action constitutes a violation of a
rule . . . '"is a factual question to be decided in the context

of the alleged violation.'"™ MKinney v. Castor, 667 So. 2d 387,

389 (Fla. 1st DCA 1995)(quoting Langston v. Janerson, 653 So. 2d

489, 491 (Fla. 1st DCA 1995)).

18. In Count |I of the Notice of Specific Charges, the
School Board charged Respondent with "imorality," as defined by
Rul e 6B-4.009(2), Florida Admnistrative Code, a rule duly
adopted by the State Board of Education, which provides as
fol | ows:

(2) Imorality is defined as conduct that
is inconsistent with the standards of public
consci ence and good norals. It is conduct
sufficiently notorious to bring the
i ndi vi dual concerned or the education
prof ession into public disgrace or

di srespect and inpair the individual's
service in the comunity.
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19. The School Board established by the requisite
evidentiary standard that Respondent’'s possession of cannabis
and over 35 grans of cocaine, together with her attenpted
flight, constituted i Mmoral acts within the neaning of Rule 6B-
4.009(2), Florida Adm nistrative Code, as alleged in Count | of
the Notice of Specific Charges.

20. There was no evidence that Respondent had been
convicted of a crine involving noral turpitude. Consequently,
Count Il of the Notice of Specific Charges should be di sm ssed.

21. School Board Rule 6Gx13-4A-1.21 provides, in pertinent
part, the follow ng standards of conduct for School Board
enpl oyees:

Al'l persons enpl oyed by The School Board
of M am -Dade County, Florida, are
representatives of the M am -Dade County
Public Schools. As such, they are expected
to conduct thenselves, both in their
enpl oynent and in the conmunity, in a nmanner
that will reflect credit upon thensel ves and
the school system

22. The School Board established by the requisite
evidentiary standard that Respondent violated the standard of
conduct required of School Board enpl oyees by School Board
Rule 6Gx13-4A-1.21, as alleged in Count 11l of the Notice of
Speci fi c Charges.

23. Under the facts of this case, the violation found

based on the allegations of Count | of the Notice of Specific

11



Charges constitutes just cause to term nate Respondent's
pr of essi onal service contract.

24. Under the facts of this case, the violation found
based on the allegations of Count |1l of the Notice of Specific
Charges constitutes just cause to term nate Respondent's
pr of essi onal service contract.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the School Board enter a final order
t hat uphol ds the suspension of Respondent's enpl oynent and
term nates her professional service contract.

DONE AND ENTERED this 22nd day of August, 2001, in

Tal | ahassee, Leon County, Flori da.

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cderk of the

Division of Adm nistrative Hearings
this 22nd day of August, 2001.
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ENDNOTES

" The Notice of Specific Charges correctly quoted the

definition of "imorality" set forth in Rule 6B-4.009(2),

Fl ori da Admi nistrative Code, but incorrectly cited the rule as
bei ng Rule 6B-4.009(4), Florida Adm nistrative Code. That
scrivener's error is harmess error

COPI ES FURNI SHED

Timot hy A. Pease, Esquire

M am - Dade County School Board

1450 Northeast Second Avenue, Suite 400
Mam , Florida 33132

Vel encia C. lvory
15600 Nort hwest 27th Pl ace
Mam, Florida 33054

Dr. Roger C. Cuevas, Superintendent
M am - Dade County School Board
1450 Northeast Second Avenue

Mam , Florida 33132

Honorabl e Charlie Cri st
Conmi ssi oner of Education

Depart nent of Education

The Capitol, Plaza Level 08

Tal | ahassee, Florida 32399-0400

James A. Robi nson, General Counse
Depart nment of Educati on

The Capitol, Suite 1701

Tal | ahassee, Florida 32399-0400

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.

1 The Notice of Specific Charges correctly quoted the definition of
"imorality" set forth in Rule 6B-4.009(2), Florida Adm nistrative Code, but
incorrectly cited the rule as being Rule 6B-4.009(4), Florida Adm nistrative
Code. That scrivener's error is be harmess error
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